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I. Summary of Proceedinp

Background

"'30143

On February 25, 2000, IP Communications Corporation (IP) filed a petition to establish

expedited commission oversight concerning line sharing.. On March 17, 2000, Southwestern

Bell Telephone Company (SWBT) filed a motion to dismiss IP's motion, alleging that IP had not

sufficiently stated grounds for the relief sought. On April 28, 2000. Covad Communications

Company (Covad) and Rhythms Links, Inc. (Rhythms) jointly filed a complaint against SWBT

and GTE Southwest Inc. (GTE)2 for post-inten::onnection agreement dispute resolution and

arbitration under the federal Telecommunications Act of 1996 (FfA).3 In addition, the parties

requested interim relief.4 On May 3, 2000, SWBT filed a conditional withdrawal of its motion to

dismiss in Docket No. 22168, if appropriate notice was given to all competitive local exchange

caniers (CLBCs) and all issues regarding line sharing were addJ:ased in this consolidated docket.

GTE likewise agreed to participate in a generic docket to address line sharing issues.s Dockets

Nos. 22168 and 22469 were thereby consolidated. and notice was sent to all certificated local

service providers. AT&T Communications of Texas, L.P., MCI WorldCom Communications,

Inc., Sase Telecom, Inc., Northpoint Communications, Inc., and Vectris Telecom, Inc., filed

motions to intervene. ConnectSoutb Communications, Inc. filed comments in the docbt but did

seek intervention status. The scope of the proceeding was limited to issues regarding line

sharing, as cum:ntly defined by the Federal Communications Commjsaion (FCC), where an

incumbent local exchange carrier (U.EC) is the voice provider and a CLBC is the data provider

over the same loop.

• Doc:tet No. 22168.

2 Doc:tet No. 22469.

3 PIIb. L 104-104. 110 Stat. 56 , c:odified .........ded iD ICIIblIecl sectioDa of 15 ...47 u.s.c. (FTA).

4 CoaIpIEt ofCcmd Conmuniceticw Compmy IDd Rbytbms I..iDb.1Dc....SouIb. e111m Bell TeJqJbooe.

5 Tr. PIebeIriDI Coafeaeoce III 10 (May 4, 2000).
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On December 9, 1999, the FCC released the Line Sharing Order.6 Paragraph 160 of the

Order reads:

"In addition, as explained in more detail below, we strongly encourage the states
to issue interim arbitration awards setting out the necessary rates, terms, and
conditions for access to this unbundled network element, with any unresolved
issues subject to true-up when the state commission completes its arbitration. We
urge states to issue these awards as quickly as possible after a party petitions the
state for arbitration under section 2S2(b)(I) so that competitive camera are
actually able to begin providing advanced services on a shared loop within 180
days of release of this order."

Line sharing is essential for CLECs' broad-based entry into the digital subscriber line

(xDSL) ID8I'ket. Delay in provisioning the high frequency portion of the loop will have a.

significant adverse impact OIl competition in the provisioning of advanced .services to customers

that want both voice and data over a single line.' Because n.:ECs are currently the only camera
able to use line sharing to provide advanced services, any delay in the line sharing availability

because of the timeframes under section 252 could deny mass market consumer access for nine

months or more. Thus, delay in implementation could severely undermine any pro-competitive

effects of line sharing. Parity between CLBCs and the n.:ECs advanced services retail offering or

the n..BC advanced services affiliate is essential to guarantee nondiscriminalory acceu to line

sharing. This interim arbitration award is designed to enable rapid entry by new competitors,

thus furthering the goal of deployment of advanced services to all Americans.-

The arbitration was divided into two phases. Phase I addressed issues necessary for

interim relief. Phase n wiD address all remaining issues for the final award. This interim Award

addresses Phase L Accordingly, this interim Award sets only interim rates, terms and conditions

6 III dw MatIns of DqIIoyrtwftI of 1t'INIiu Servica o.tferi1aI AIlwI1tadT~ 0rpIbiIiIy. lIItIl
~of* Loct.rl CcMrpctiticIft PrtwUioruof* TdeoLifiSic:adGIu Act of1996. ex: Docbt No. 98-147. ex: Docbt
No. 96-98. 1biJd Report IDd Older in ex: Doc:bt No. 98-0147. Fourdl Report IDd Order in ex: Doc:bt96-98 (Jel. Dec. 9. 1999)

\l..iu SIItIriIIr Ordd").

'IlL 1161.
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to facilitate line sharing in the interim period and will be subject to ttue-up and/or refund based

on the ultimate resolution of these issues in the final award. In addition, as required by the Line

Sharing Order, this interim Award is sufficiently detailed to permit the ILBCs to begin providing

the high frequency unbundled network element (UNB) jJ'JlDlCl:djately upon the effective date of the

interim Award.9 Coupled with the mandate that ILBCs should be able to implement the

requiIements for line sharing by June 6, 2000, the Arbitrators find that the provisions of the

interim Award should be implemented immediately. To assist the parties and provide a

mechanism by which CLECs can enter the market rapidly, the Arbitrators include as Attachment

5, generic interim contract language that complies with this Award. In addition to the contract

language found acceptable by the Arbitrators, the parties as necessary and by mutual agn:ement,

may establish additional terms and conditions consistent with this Award.

This atbitration proceeding has been conducted in accordance with P.U.C. Paoc. R.

22.301- 22.310. The scope of the issues addressed in this atbitration proceeding is limited to the

decision point list (DPL)IO developed by the Parties.1I

RuIiDg on Disputed Iaues

The issues in the joint DPL are generally grouped into the following five areas: (1)

splitter; (2) testing; (3) provisioning; (4) rate; and (5) miSMllaneous contract issues. In this

interim Award, each DPL issue is restated, along with a brief summary of the Parties' positiODS,

followed by the Arbitrators' niling. As required by P.U.C. PIloc. R. 22.305(s), an explanation of

the Arbitrators' rationale for each of the mlings is provided.

BId. t 164.

9 IlL t 165.

10 Dec:iIioD PcJiDl UJt M.trix (DPL) (May 22, 2000).

11 SWBT WII in apeemeot with IP'" NodbpoiDl'. pIOpOIa1 JePldiD& DPL __ 17 ... 22 ('fr. 11125, May 22,

2000). 'Iben:foIe, these iuues were DOt IlddIeued in dIiI Awn.
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The Arbitrators find that the following decisions and rates, terms and conditions imposed on the

Parties by this interim Award meet the requimnents ofFI'A § 251 and P.U.C. hoc. R. 22.301

22.310 and any applicable regulation prescribed by the FCC pursuant to FI'A § 251. This interim

Award establishes terms and conditions, including rates, for intereonnection, services, and

network elements according to the standards set forth in FI'A § 252(d) and the L.iu Sharing

Order.
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ll. SpHtter Issues

DPL Issue Nos. 1·3, 19(8) and 19(e)

"'70143

2. Should SWBT be required to provide 8 menD of three spUtter network
COnfiguratloDS to address CLECs' dilfering business needs?U

Parties' Positions

Covad and Rhythms argue that SWBT and GTE should be IeqUUed to offer a menu of

three splitter configurations: (1) CLEC-owned splitter; (2) II..BC-owned splitter located in a

common collocation area; and (3) lLBC-owned splitter located adjacent to the distribution frame.

Covad, Rhythms, IP and Northpoint maintain that only such flexibility will allow CI.ECs to

implement their individualized business plans to provide advanced services to Texas customers

on a wide-spread basis.

SWBT claims that the FCC has not suggested that CI BCs should be able to pick and

choose splitter configurations. However, SWBT indicates that it is offering the CI PCB the first

two configurations while the third configuration can be made available to CI.ECs as provided in

. SWBT's virtual collocation tariff.

GTE asserts that, on an interim basis, the focus should be on expedited entry into the

market rather than upon the provisioning of different splitter configuratiODS. GTB sugests that

CLECs should follow the orderly ploceBS contemplated in the FrA for negotiation and

arbitration.

Award

12 DPL Iaae No. 2 is diIcuIIed belen DPL lime No. 1far CXJIMIlieDce.

._ _._----_._-- .._----_ __ ._.-._-_._.._.._•...._------ ---------------
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The Line Sharing Order, regarding the issue of splitter ownership states:

"We conclude that, subject to certain obligations, incumbent LBCs may maintain
control over the loop and splitter equipment and functiona. In fact, both the
incumbents and the competitive I.ECs agree that subject to certain obligations, the
incumbent LEe may maintain control over the loop and the splitter functionality
i(dcsired."13

And:

~'We concluded that incumbent LBCs must either provide splitters or allow
competitive LBCs to ~hase comparable splitters as part of this new
unbundled network element."14

The Arbitrators believe that the most reasonable interpretation of the Line ShIIring Order,

based on the evidence presented in the interim phase, is that the D BCs can mig provide ClPCs

with the splitter equipment m: allow CLBCs to use their own splitter equipment. Although

SBC's, SWBT's parent company, position regarding splitter ownership, as stated in its comments

to the FCC prior to the issuance of the Line Sharing Order, was that the ll..EC should maintain

control of the splitter equipment,IS the Arbitrators note that in mid-February, SWBT notified

CLBCs that it would not offer splitter functionality.16 Therefore, although the Arbitrators

acknowledge CLBCs' claims that diffemnt business needs may require diffeIeDt splitter

configurationa, the Arbitrators are not convinced that these business plans are based either OIl

SWBT's repIeSC1ltation or on the Line SIuJring Order.

The evidence in the record does not support CLBCs' claims that lack of availability of

splitter configuration options in the interim period would impair their ability to provide advaDced

13u..., 0nIerf76.

14U. SIttritI 0nIer1146.

IS See 'fr. It206-207 (May 23, 2000).

16 See SWBTExhibit No.3, Bea:y ScbIec:knwI'. Dbect Tesdmoay 1110 (May 17,2000).
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services on a shared loop. Some CLECs choose to utilize the HFPL ONE using their own

splitters.17 When aslced about the disadvantages of owning their own splitters, CLBCs raised

concerns regarding cost, space constraints, additional cabling and liability.18

The Arbitrators believe that the cost concern is unpersuasive as the cost per customer of a

Digital Subscriber Loop Access Multiplexer ("DSLAM")19 per customer is approximately ten

times the cost of a splitter per customer.20 Regarding space constraints, the Arbitrators were not

presented with any concrete evidence that demonstrates the existence of such a problem.21

CLBCs' claims regarding cabling will be addressed in the Arbitrators analysis of DPL Issue No.

19(c). The Arbitrators believe that it is more appropriate to address the concerns mentioned

above in the permanent proceeding, after Parties have gathered actual information.

Line sharing creates a unique scenario - two carriers sharing a customer while using the

same loop facility. In the ILBC-owned splitter scenario SWBT has an additional burden of

liability because it controls part of the CLEC's data service. However, the CLEC owned splitter.
scenario provides a balance in that both parties share the liability for each other's service. The

Arbitrators are convinced that Parties will be able to IeSOlve their unique liability coacems in a

mutual reciprocal manner. Further, by owning and controlling their splitters, CI PCs can man.
·their own capacity, guarantee rapid deployment and ensu.re that they deploy the most advanced

technology without any ILBC intervention.22

171tbytbm1 bu abad.y procured die .....my 1IIIIIIber of Ip1iaen b die JuDe 6, 2000 IOlloat (Tr. It 481. May 23.
2(00). AcMDced Solutioaa, IDe. (AS1) would be usiD& iptiUerItbIt -e iDfeIaIed in die DSl.AM (Tr. It 231-232, May 23.
2000).IP" purc:baIed~ 2SO IpIiaen _ iDItIIIed die majodty of....err.•228. May 23. 2000).

18 See Tr. It 235-2<tO (May 23. 2000).

19 ADSLAM is aleDlie1 in die puviJiaa ofxDSL IeIVices.

20 Tr. It 299-300 (May 23. 2000).

21 Tbe AIbiIrIron DOle tbIt if. IpKle COGIIniDt ICIUDy exiItI it IbouId be IppIicIbIe to CL8C 0WDed DSLAMS •
well. Abo, die iDtepmoa ofapliaer faDctioaality into die DSLAM could help aUeviIIe IUCb aa:ems.

22 Cov8dIRhytbmI B1ddbit No. 18. JobD Doao¥ID'1 DiJec:t Tatimoay It22-23 (May 17.2000).
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Regardless, the n..ECs are providing the CLBC with a menu of options. Both GI'B and

SWBT are offering the option of an n..BC-owned splitter. As detailed below however, the

AIbitrators expect SWBT and GTE to abide by their own commitments to the CLBCs, at a

minimum, during the interim phase.

Although the third desired option was not discussed at length during the hearing, the

Arbitrators believe this option is similar virtual collocation. Virtual collocation allows CLBCs to

purchase their equipment and transfer it to the n..EC, which in tum would be responsible for all

installation, maintenance and Iepair activitics. The Arbitrators note that the virtual collocation

option is already available to CLECs.23 Since virtual collocation is not unique to line sharing,

the Arbitrators role that this option is improper for decision in the interim phase.

1. Should SWBT be required to fuRy implement aU requested splitter conftpratloDs
for the Line-Sharing UNE in aD requested central offices by June 6, 2000? .

Partics' Positions

Rhythms, Covad, IP and Northpoint all claim that SWBT~ GTB should be able to

provide all splitter configurations by June 6, 2000, as they believe is mandated in the Line

Sharing Order.

SWBT and GTE argue that they will provide all IeC)UCSting cmiers with access to the

high frequency portion of the loop (HFPL) by June 6, 2000. However, SWBT and GI'B assert

that nothing in the FCC order requires ILBCs to offer all requested configurations by that•.

Award

23 SWBT. wi.... taIified dill ASI is UIiD& YiItual coI1ocItiCID <lee Tr. 1l254, May 23.2000) ... dill dIiI opIiclD is
IIso avaiI8b1e II) aJ!Ca <lee Tr.Il242-243. May 23, 2000).
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As explained in the Arbitrators analysis of DPL Issue No. 2, the Arbitrators do not find

that an n..BC.must offer a menu of splitter configurations to requesting CI ECs. The FCC urged

states to issue interim awards quickly, "so that competitive carriers are actu4lly able to buin
providing advanced services on a shared loop within 180 daYs of release of this order."24

(Emphasis added).

The Arbitrators rule that by allowing CI.BCs to provide advanced services on a shilled

loop using a CLEC-owned splitter,2S in every GTE and SWBT central office (CO) in Texas, GI'E

and SWBT have complied with the Une Sharing Order mandate.26 In the Arbitrators' analysis

ofDPL Issue No.2, the evidence in the record does not support the CLECs assertion that without

a selection of splitter configurations in the interim period, CLECs will not be able to effectively

provide advanced services on a shared loop.

Both GI'E and SWBT have committed to provide CLBCs with ILEC owned splitters.27

The CLECs have not presented persuasive evidence to establish that the nEe deployment

schedules are either anti-competitive or discriminatory against ClECs.28 The Arbitrators note

however, that some CLBCs have made business decisions already for the interim period based on

SWBT's and GrB's COJDIJ1itments and the splitter deployment schedules. 1beId'ore, the

Arbitrators fully expect SWBT and GTE to adhem to their commitments and continue with·the

scheduled splitter deployment, at a minimum, for the interim period. If the n BCs fail to comply

with their scheduled deployment, the Arbitrators believe that the ability of CI Pes to provide

26 He. of die~ CLECa II1Iepd Ibat eiIbIlr SWBT or om woaIcl DOt I1Iow CLBCa 10 depioy IdvIDced
.mces OIl...... Ioop...CLBC owaecl spIitten.

28 SWBT. spIitIer depIoymeat tebeduIe is '-cd OIl gBo ...",., Ikrmr' "'" ,.....",.,. 23.. of Ibe fonc.1e d
JiDes would be provided by JaDe 6. 2000; 41.. by Juae 20. 2000;"" by JaDe 20. 2000; lad 10K by AupIt 27,2000 (See
SWBT Bxbibit No.3, Bea:y SCbIec:kn-'1 DirectTeIIimoDy • 14-15).
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advanced services on shated loops, for the interim, would be impaired. The Arbitraton expect to

consider this issue stringently in the pennanent phase. The findings in the interim phase in no

way preclude a different outcome in the permanent proceeding.

3. If an ILEC OWIIS the splitter, should it be required to provide splitter functionality
in line increments and shelf increments, at the option of the CLEC?

Parties' Positions

Covad and Rhythms argue that providing splitter functionality in both line increments and

in shelf increments is technically feasible and would allow CLECs to purchase only the amount

of splitter space they need, thereby encouraging efficient' use of splitter functionality and

collocation space. Covad and Rhythms add that, in the ILEC-owned splitter configurations,

providing splitter functionality in shelf increments allows CLBCs to perform capacity

management for themselves, eliminating the need for forecasts. IP and Northpoint agree that

such an option is necessary and restate their position that flexibility would allow CIEes to

implement individualized business plans to provide advanced services to Texas CUStoJDm'S on a

wide spread~.

SWBT argues that SWBT's decision to provide splitters was in response to CI Pf'.R'

requests in the collaborative process and was a voluntary decision, as the FCC allows, but does

not tequile SWBT to own splitters. SWBT maintains that its systems and procesaes do not allow

it to offer both Jine..at-a-time and sbelf-at-a-time. Both GTE and SWBT claim that the sbeJf-at-a

time approach is inefficient and point out that if the 1ine-at-a-time option does not meet a

CLBC's need, it may opt to install its own splitter.

Award

The Arbitrators illustrate the c:Iifference between splitter in line incIements and shelf

increments using Attachment 2. Under the line-at-a-time option (line~t),Elements 4 and

9 would be wired following a CLEC order of the HFPL UNE. Under the shelf-at-a-time option

(shelf increments) Element 9 would be in place for the whole sbclf (96 lines) and e1cD:alt 4
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would be wired following a CLBC order of the HFPL UNa. Under that option the whole shelf

would be reserved for the CLBC. The Arbitrators find that SWBT and GTE an: not required to

provide splitter functionality both in line increments and shelf increments.

FU'St, the line Sharing Order requires ILECs to provide access to the HFPL UNa While

flexibility of ordering splitter functionality either in line increments or shelf inc!ements to

address CI.ECs' differing business needs might be beneficial, this alone does not support

requiring ILECs to provide both options for the interim period. Also, the Arbitrators an: not

persuaded that the shelf-at-a-time approach is necessarily m<e efficient than the line-at-a-time

approach. Both options requiIe central office (CO) work at the time the CLEC orders the~

UNE.29 Both IP and Covad agreed that for deployment in smaller markets, line-at-a-time is their .

preferred option.3O Michael ZUlevic, Covad's witness agreed that before the ADSL service

massively penetrates the market, the shelf-at-a-time approach might result in underutiUzation.31

The Arbitrators note that although CI.ECs testified that other n..ECs an: offering a fraction of a

shelf increments, no evidence was presented of any n.EC offering both options.32 Further, the

Arbitrators note that this issue is moot if the C1EC is deploying its own splitter. Under the

CLEC-owned splitter scenario, the CLBC has the flexibility to purchase as many splitta' units as

it needs and pedonn its own capacity and forecast management without depending OIl the nEC.

As explained by SWBT witness, Ms. Schlackman, SWBT's operational support systems

(OSS) is currendy able to support only line increments33 and any modification would not be

29 The di&nDce beiDI 0IIe IDDI'e c:roa COIIDIlCt UDder Ibe 1iDHt+time sceaaio, wbidl reqaiIeI neaJi.... 1I'".ditimal
wort IDll miIbteffect Ibe COlt of Ibe c:roa COIIDIlCt (See Tr••281-282, May 23, 2000).

30 Tr.•282-283 (May 23, 2000).

31 Tr.•289-291 (May 23, 2000).

32 Tr.•294 (May 23, 2000).

33 SWBT B1ddbit No.3, Betty ScNw:Jcwn'. Direct Tadmoay • 11-12 (May 17, 2000) mel Tr. lit 2M-Z97 (May 23,
2000).
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possible in the near future.34 Because the Arbitrators believe that line increment provisioning

does not deny CLECs entry into the marlcct place during the interim period, through line

increment provisioning, the Arbitrators mle that SWBT and GTE are not required to provide

splitter functionality in both line increments and shelf increments for the interim period.

19(a). Should Seetion 5.1.2 (SpUtter ownership· Option 2) be amended to delete the initial
phrase reprding waiver?

Parties' Positions

IP and Northpoint allege that this section should be amended since it is inconsistent with

SWBT's agreement to provide splitters under this interim agree!nent.

SWBT claims that despite the absence of a legal obligation to provide splitter

functionality, it has voluntarily agreed to do so under certain conditions and thelefore the

Commission should not impose more onerous conditions on it, especially in the context of

interim relief.

Award

As set out in the Arbitrators' nili.ng on DPL Issues Nos. 1 and 2, SWBT is not mquimd in

the interim period to provide a number of splitter configurations. Nonetheless, the Arbitrators

believe that SWBT should adheIe to its original commitment. Therefore, the contract language is

modified according1y.

19(e). Should Section 5.1.2 be amended to limit SBC'. abWty to determiDe the loaItioD of
its splitters?

34 Telcontia IdviIecl SWBT dill lIlY mocIificIIioaIlo Ibe OSS .,.... CD DOl be 8ddreIIecl bebe No\iember 200 IDd
did DOl m*e lIlY con'.''''' OIl bow 100& .. iIIIIna1 would be mqainld for IUdl ac:b8qe (See SWBT &biIlit No.3, Bea:y
SchIlC:knwg'1 Dinct Tatimoay • 11-12, May 17, 2000).
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IP and Northpoint claim that the section should be amended since this requirement is not

in parity with the manner SWBT provides splitter functionality to Advanced Services Inc. (ASI)

and potentially it can result in increased cost to the CLBC.

SWBT asserts that it should have the right to place the splitter so as to maximize the CO

efficiency and that nothing in the Line S1uuing Order requires SWBT to locate the splitter within

the main distribution frame (MOp).

Award

The Arbitrators reject IP and Northpoint's argument on the grounds that their comparison

to ASI is misplaced. As SWBT's witness testified, the virtual ·collocation option that ASI is

utilizing is available to all CLECs.35 However, CLECs can not pick and choose the benefits of

virtual collocation, such as possible proximity to the MOF without taking the entire virtual

collocation package, which includes higher pricing and no physical test access. Although the

Arbitrators acknowledge that the SWBT-owned splitter scenario increases the total cable length

from the customer to the CLBC's DSLAM, the Arbitrators are not cmrendy persuaded that such

an addition would harm the CLECs at this time.36 The Arbitrators expect Parties to DlOIIitor this

concern during the interim phase and tepOrt actual information to the Commission clming the

permanent proceeding. The Arbitrators also note that, as admitted by IP's witness, Jo Gentry, the

CLEC owned splitter scenario minimizes cable "zigzagging."37

35 Tr. It2G-243 (May 23. 2000).

36 A IIIIIpIe JDellUleuat in SWBT. COl in Teas iDdicIad • Iddltiao of 183.75 feet of cIbIe for Ibe SWBT owaed
splia.1CeUrio (Tr. It255. May 23. 2000).

37 Tr. lit 256 (May 23. 2000). A1Io~ die cilia pIIb leDIIb between Anw:h1lWll 1 (CLBC 0WDed .....) IDll
AIt¥JunaIt 2 (SWaT 0WDed apIit&er).
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m. Testing Issues

DPL Issue Nos. 6, 19(b), and 24

"'160143

6. Should SWBT be required to provide CLECs with test access to the sbIIred loop at
any teclmlcaIly feasible point, including without UmitatioD to the MDF and IDn

Parties' Positions

Covad and Rhythms are seeking test access to the shared loop at any- technically feasible

point. They are primarily concerned about the vast number of cross connects along the shared

loop· and maintain that unlimited test access to the loop at any technically feasible- point would

help alleviate such concems.IP and Northpoint state that both splitter proximity to the MDF and

test access are important, but if they had to choose they would prefer splitter proximity to the

MDF.

SWBT and GTE claim that the mechanized, IeIDOte access, loop testing38 they are

offering CLECs complies with the language of the Line Sharing Order.

Award

For the purpose of this interim Award the Arbitrators base their decision on the following

language regarding testing from the line S1u.uing Order.

untus, we require that incumbent LEes must provide requesting carriers with
access to the loop facility for testing. maintenance, and mpair activities. We
require that, at a minimum. incumbents must provide requesting carriers with loop
access either through a cross-connection at the competitor's collocation space, or
through a standardized interface designed for to provide physical BCOe8I for

38 SWBT".1IlIt is nlfened to • MedwriRd Loop TesdDI ("MLT') (SWBT Bmibit No. 3, Belly $chIriDwD', Direct
TeIdmoa....timnllIV'J • 27, May 17. 2000). GTE', equivIIcat tatiDllYIfCIDis Rfemld to • 4-Tel (Tr. It377. May 23. 2000).
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testing purposes. Such access must be provided in a reasonable and
nondiscriminatory manner."39

The Arbitrators analyze each of the possible splitter ownership and location scenarios

separately in order to address the issues raised by CLECs regarding test access. In general,

however, the Arbitrators note that the testing access issue is still in its infancy and further

developments in the DSLAMs that would allow remote test access would address many of the

CLECs' concems.40

Under the first scenario, CLEC-owned splitter (see Attachment I), both GTE and SWBT

are offering CLBCs a standardized interface that allows a mechanized loop test .(MLT) of the

voice path from the voice switch to the customer premises (Elements 11 - 7, the splitter and

Elements 5 - 1). This test would allow CLBCs to test continuity, as well as other featuta of the

voice path. In addition, CLBCs can perfonn any technically feasible test that is utilizing only the

HFPL from their DSLAM to the customer premises, as well as any technically feasible. test on

Element 6. Another test that the CLEC has the option to perfonn jointly with SWBT in its

collocation space is the ANI test.41 The ANI test allows carriers to confrrm that the loop at the

splitter input is actually connected to the right switch port.42 The Arbitrators conclude that for

the purpose of this interim Award, the test provided by the n..ECa complies with the FCC's

mandate. Other CLEC-performed tests provide extensive testing ability and the CLBCs are in

agreement that besides some restriction that SWBT places about inttusive testing, SWBT is in

compliance with the LiM Sharing Order regarding testing for this scenario.43

39u....,Or*rl 118.

40 Tr. It361·362 (May 23. 2000).

41 'Ibe teeJmicW faaibi1ity oftbe ANI felt It tbe apliaer iDput pcxt depeads OIl tbe spIiIIIer badMle tbe a..BC adtizes (
1'1'•• 336-338. May 23.2000).

42 Tr. It334-335 (May 23. 2000).

43 1'1'•• 381-389 (May 23. 2000).
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Under the second scenario, SWBT owned splitter (see Attachment 2), SWBT is again

offering the CLBCs the MLT to test the voice path fro~ the voice switch to the customer

premises (Elements 13 - 11. Elements 8 and 6, the splitter and Elements 5 - 1). This test, as in

the first scenario would allow CLECs to test continuity, as well as other featutes of the voice

path. SWBT is also offering CLBCs physical access to a test port on the splitter that would allow

isolated testing of Elements 10, 9 and 7.44 In addition, CLECs can perform any technically

feasible test that is utilizing only the HFPL from their DSLAM to the customer premises through

Elements 10, 9 and 7 (the elements that are not tested via SWBT's MLT). The Arbitrators

conclude that, for the purpose of this interim Award, the tests provided by the ILECs comply

with the FCC mandate and are reasonable and nondiscriminatory. Other CLBC-performed tests

provide additional testing abilities. Cunently. the Arbitrators do not believe that the evidence

supports that lacking unlimited, dim:t physical access to the MOF and IDF would impede

CLECs'" entry to the market.45

Under the third scenario, GTE owned splitter" (see Attachment 3). GTE is offering the

CLECs its 4-Tel test to test the voice path from the voice switch to the customer premises

(Elements 9, 7 and 5. the splitter and Elements 3 - 1). This test, as in the first scenario would

allow CLBCs to test continuity as well as other features of the voice path. In addition, CIres

can perform any technically feasible test that is utilizing only the high frequency portion of the

loop from their DSLAM to the customer premises through Elements 8, 6 and 4 (the elements that

are not tested via GTE's 4-Tel test). The Arbitrators conclude that for the purpose"of this interim

Award, the test provided by GTE complies with the FCC mandate and is Je8SOD8ble and

nondiscriminatory. Other CLBC-performed tests provide additional testing abilities. Currently,

the Arbitrators are not persuaded that lacking unlimjted, direct physical access to the splitter as

well as the MDF would impede ex ECs entry to the market.

44 See Tr. 11 356-359 (May 23. 2000). The AIbitrII:an eocoanae SWBT IDd Ibe CLBCI to apIcn die pGIIibiIity of.
remote venioII of Ibis _ via SWBT"I OSS IysteIDI (Tr. 11365. May 23. 2000).

4S CoVIld wibIeu Idmitted IbIt uaaDy a.J!Cs lie probibited from 8ppIOICbiDs Ibe MOP _lOP (Tr. It 245-246. May
23,2000).
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In order to ensure timely and reliable provisioning of the HPFL UNE, the Arbitrators

order Parties to jointly file, within 30 days of the issuance of this Award, procedures for nBC's

testing of the HFPL before provisioning it to CLECs and ClECs acceptance tests. Also, the

Arbitrators require GTE and SWBT to file, within 30 days of the issuance of this Award,

procedures for testing the HFPL in case of a CI.EC trouble report, including an option to jointly

test with the CLEC. The Arbitrators believe that such information would assist the Commission

in determining issues such as testing and performance measures in the permanent proceeding.

19(b) Should SectIon 5.1.2 be amended to delete the UmitatioD on testiDI ...... to
intrusive testing?

Parties' Positions

CLECs believe that intrusive testing should be allowed provided that the customer

approves the testing.

Award

Since the CLBC and the n..BC are sharing the loop and the cust.omer,46 any service

intrusive test performed by either party must be coordinated with the other party as weD as with

the customer. Therefore, the contract language is modified accordingly.

24. SIaou.Id Sec:tlons 8.6 8Dd 8.7 be deleted?

Parties' Positions

46 1be ILBC is providioa the CUItOIIer with baic 10cII achanp Ien'ice CIIl the low fiequeDcy paItioIl of the loop ad
tbe CLEC is JlIOYidioI the t'UItIJIIB with ella .-vice CIIl die HFPL
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See discussion in DPL Issue No. 19(b).

Award

See discussion in DPL Issue No. 19(b). The contract language is modified accordingly.
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IV. ProvisioDiDg Issues

DPL Issue Nos. 4-S

"'21 of 43

4. Should SWBT be required to provision the Line ShariDg UNE during the interim
period accordIDg to the following Intervals:

June , - September 6, 2000: ILEC provisioDS the Line SIuuiDg UNE witbiD 3
business days for loops that do not require de-conditioDiDg, S business days for
loops that require de-conditioDing.
September 7 - December 7, 1M: ILEC provisioDS the Line Sharing UNE within 2
business days for loops that do not require de-conditlonlng, 4 busiDess days for
loops that require de-conditioJlina.
After J>eeember 7, HQP: D...EC provisions the Line Sharing UNE within 24 boon
for loops that do not require de-condltloning and within 3 business days for loops
that require de-conditioning. .

What is the appropriate interval for provisioning the Line-Sharing UNE?

Parties' Positions

Rhythms and Covad contend that the provisioning interval should vary depending OIl the netwmk

configuration, but in general, should be significantly shorter than the intervals applicable

standard xDSL loops because the loop is already provisioned to the customer premise. In an

effort to give the lLBCs time to adjust to provisioning the HFPL, Rhythms and Covad have

proposed a 3 tiered-provisioning interval. The proposed interval applicable during the interim is

3 business days for loops that do not Mquire conditioning and 5 busbas days for loops that

require deconditiODing. Northpoint and IP agxee with Rhythms and Covad and argue that it is

imperative that the provisioning intervals enunciated in the LiM Sharing Orderbe uaed.

SWBT proposes provisioning intervals based on the number of loops ordmed. For orders

of less than 20 loops that do not require conditioning, SWBT advocates a provisioning interval of

5 business days. For orders of less than 20 loops that require conditioning, SWBT advocates a

provisioning interval of 10 business days. For orders of greater than 20 loops, SWBT proposes a
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provisioning interval of 15 days ifno conditioning is needed, and an interval agreed to by parties

if conditioning is requiJed. SWBT asserts that these are nearly identical to the provisioning

intervals awarded in the RhythmsiCovad DSL Arbitration.47

GTE argues that the provisioning interval is governed by the Line Sharing OTiU7, which

requires parity with the provision of GrE's own xDSL services. Parity intervals would require

GTE to provision the HFPL within 5 business days when conditioning is not required and 11

business days when conditioning is required.

Award

The Arbitrators find that the provisioning and installation interval for the HFPL UNE,

where no conditioning is requested will be 3 business days, or the provisioning and installation

interval applicable to the n..ECs' tariffed xDSL services, or its affiliate's xDSL services,

whichever is less. Although this interval is shorter then the 5 day interval proposed by SWBT

and GTE (which is also the provisioning interval for their xDSL retail offcring), the Arbitrators

believe that this is a reasonable approach based on the evidence in the record.... The provisioning

and installation intervals for the HPPL UNE where conditioning is requested will be 10 business

days, or the provisioning and installation interval applicable to the nBC's tariffed xDSL services

or its affiliate's xDSL or shared line services, where conditioning is required, whichever is less.

Orders for more than 20 loops per order or per end-user location, whele no conditioning is

requested, will have a provisioning and installation interval of 15 business days, or as agreed

upon by the Parties. Orders for more than 20 loops per order which requile conditioning will

have a provisioning and installation interval agreed by the Parties in each instance. The

provisioning intervals for HFPL UNE, wheIe conditioning is needed, are consistent with the

47 Docbt Nos. 202261Dd 20272.

48 S. dilcuuiClll nprdiD& abe mqubed ICtivities to provision abe HPPL wbea c:oudiIicrinI is DOt ....IIY (1'1'. It 448
4S2. May 23. 2000).



DOCKET Nos. Z21A "22469 INTERIM AWARD .... Z3of43

Commission approved provisioning intervals for xDSL loops in the CovadlRhythms Arbitration.

The Arbitrators find that the provisioning intervals above are applicable to both SWBT and GTE.

The Arbitrators ue confident that the provisioning intervals ordered above will promote the rapid

deployment of advanced services as mandated by section 706 of the F1'A.

5. Should SWBT be required to provide tie cables necessary lor the eoIIoeation of
splltten (under the CLEC-owned splluer configuration) within 30 calendar days of reeelpt
of a CLEC's application?

Parties' Positions

Rhythms and Covad assert that relying on the provisioning intervals in the n Pes'

collocation tariffs is not ~ate, as the provisioning intervals ue too long. Rhythms and

Covad suggest that the Commission require SWBT and GTE to provision tie cable for line

sharing within 30 days. Northpoint ancllP agree with Rhythms and Covad and contend tha.t the

appIopriate provisioning interval for tie cables is 15 or 30 days as contained in SWBT's. -

collocation tariff.49

SWBT and GTE argue that in the interim,. there is no reason to treat tie cable installation

differently for line sharing than any other collocation function. Both companies contend that the

Commission should rely on the existing timetables for collocation. 'Therefore, SWBT sull""'t'

that the Commission rely on the timetables existing in SWBT's state collocation tariff, while

GTE proposes an 8O-day provisioning interval. as provided in its federal collocation tariff. Gl'B

does not have a state collocation tariff and has testified that tie cables themselves do DOt have a

specified interval associated with them. Instead, GI'E explained that the provisioning of tie

cables is part of the 9O-day interval associated with provisioning everything that is necesslll)' for

collocation. Also, GTE witness John Boshier testified that augments, which could feasibly entail

49 SecIion 6.3.1(0) ofSWBT'1 coIloa11ioo tariff.
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the provisioning of tie cables, have a provisioning interval of 80 calendar days in GTE's federal

tariff.50

Award

During the interim, the Arbitrators order that the tie cable provisioning intervals provided

in the SWBTs' existing collocation tariffs shall govern, as this issue is not unique to the HFPL

UNE. Therefore, the appropriate provisioning interval for tie cables, provisioned by SWBT, is

equal to the intervals delineated in SWBT's collocation tariff - no more than 30 calendar days

depending on the number of tie cables. The Arbitrators find that GTE's provisioning interval of

80 calendar days, as set forth in its federal tariff, for tie cables, is unreasonable. The Arbitrators

also find no reason for such a discrepancy between two ILECs of comparable size. Therefme,

and since GTE does not currently have a Texas approved collocation tariff, the Arbitrators order

GTE to provision tie cables necessary for collocation of splitters within 30 calendar days.

An additional issue, related to tie cables, which arose during the hearing, is how many

lOP terminations does the ClEC have to designate for the purpose of line sharing. The

Arbitrators order SWBT to permit CLBC's utilizing SWBT owned splitters, to assign blocb of .

SO terminations on the lOP, for the purpose of line sharing, consistent with the discussion in the

hearing.51 The Arbitrators lU1e that such flexibility is necessary to 8CCO"'JDOCIate diffeIalt

CLECs business plans and prevent underutilizatiOll ofCI Bea' tie cables.

50 Tr. "',ID. 1-21 (May 23, 2000).

511be asipunenr" to be coatipous mel c:omply widllbe CLBC'. splitter becIIIt ( 1'1'•• 4143-447, May 23, 2000).
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v. Rate Issues

DPL Issue Nos. 7 and 2S

.....250143

7. Should SWBT charge CLECs recurring and noo-rec:urring rates for the Line

Sharing UNE as stated in Exhibit A1

What are the appropriate rec:u.niDg charges for aD elements of the Line-Sbaring

UNE under federal pricing rules and FCC Order "-35511

Parties' Positions

Rhythms and Covad suggest that the Commission rely on previously adopted rates for

cross connects, OSS charges, conditioning of loops, and any other element that has a..diIect .

analog. Rhythms and Covad assert that the rate. .for the HFPL UNE should be SO. Rhythms and

Covad explain that the $0 rate is consistent with TELRIC methodology and the Line Sharing

Order. Rhythms and Covad accept as reasonable SWBT's proposed rate for splitters.

Northpoint and IP argue that the ~ssion should rely on rates already established in

Attachment 25: DSL, Appendix: UNE Pricing and the conocation tariffs during the interim.

Northpoint and JP stress that the only additional interim rates that should be established are for

n.BC owned splitters. Northpoint and IP suggest a recurring rate of $0 for the HFPL UNE and

$0.89 per splitter for both SWBT and GTE.

SWBT proposes rates for the HFPL ONE, cross connects, splitters, and OSS costs.

SWBT contends that the appropriate recurring rate for the HFPL UNE is S()tI, of the UNE loop

rate.

GTE proposes rates for the splitter, provisioning the splitter, a splitter service on:Ier and a

$0 rate for the HFPL UNa TheIe is no evidence supporting GTE's proposed rates in the teCOId.

Award
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High Frequency Portion of the Local Locm

For the purpose of this interim Award, the Arbitrators base their decision on the following

language regarding pricing and cost allocation issues from the Line Sharing Order.

"We conclude that, in nitrations and in setting interim prices, states may requm that
incumbent LEes charge no more to competitive LBCs for access to high frequency local
loops than the amount of loop costs the incumbent LBC allocated to ADSL services when
it established its interstate retail rates for those services."52

''By requiring incumbent LECs to provide access to these high frequency local loops for
no more than they allocate to their own xDSL services, the price squeeze may be
redressed by ensuring competitive LEes and n..ECs incur the same cost for access to the
bandwidth required to provide xDSL services."S3

During the hearing, SWBT testified that the amount of the local loop costs allocated to its

retail ADSL offering, in its cost study, was $0.00.54 ''Therefore, the Arbitrators find the monthly

recuning rate SWBT should charge for the HFPL UNE, is $0. The Arbitrators believe that not

only would this rate address the FCC's concern regarding a potential price squeeze, but it would

also be consistent with the general pro-competitive purpose underlying the TELRlC principles.55

This rate is subject to true up based on the rates set by the Commission in the final proceeding.

"lbere is no evidence in the record to support GTE's proposed rates. However,' as GTE is

proposing a $0 rate for the HFPL UNE,56 similar to the proposal of Rhythms and Covad, the

Arbitraton find that the monthly recuning rate GTE should charge for the HPPL UNE, is SO.

This rate is subject to true up based on the rates set by the Commission in the final proocuting.

52 LiM SIIariIt& OnIert 139.

53 Urw Slttuiltl OnIert 141.

54 Tr. 524, LD. 6-9 (May 23, 2000).

ssU. SItariIII OnIcrt 139.

56 GTE Exbibit No. 3, David BeIbJe'I Dinlct Testimony It3 (May 17,2000).
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Splitters
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The Arbitrators find that the appropriate interim rate for an n.BC ownccl splitter is a

monthly recurring charge of $0.89, as proposed by SWBT. All CLECs agreed to the adoption of

SWBT's proposed rate. This rate should include all the tie cables that are pre-wired from the

splitter to the IDP.51 In the absence of support for the proposed rates of GTE, the Arbitrators find

that the rate proposed by SWBT should apply to GTE as well. Although the splitter

configuration proposed by GTE is not identical to SWBT's configuration, the Arbitrators find

that the SWBT rate can serve as a proxy for the interim.58 This rate is subject to true up based on

the rates set by the Commission in the final proceeding.

Cross-connects

The Une Sharing Order provides the following guidance for setting· rates for ClOSS

connects:

"We would expect that the costs of installing cross connects for xDSL services in
general would be the same as for cross connecting loops to the competitive LEes'
collocated facilities, particularly where the splitter is located within the incumbent
LEe's MOP. Accordingly, we find it reasonable to establish a pn:sUlllption that,
where the splitter is located within the incumbent LBCs' MOP, the cost for a cross
connect for entiIe loops and for the high frequency portions of loops should be the
same. We would expect the states to examine carefully any BSICSSIDeDt of costs
for cross connections for xDSL services that are in excess of the costs of
connecting loops to a competitive LBCs' collocated facilities wlae the splitter is
located within the MOP. If the splitter is not located within the incumbent LBC's
MOP, however, then we would expect the states to allow the incumbent LBC to
adjust the charge for cross connecting the competitive LBC's xDSL equipment to
the incumbent LBCs' facilities to reflect any cost differences arising fmm the
different location of the splitter, compared to the MDP. We would expect that

51 A. ex:p11ined in abe beIriq. SWBT pre-wila Ibe tie cables (ElemeDIJ 5-6 in A.......llt 2) 10 the lOP • pIIt~ the
splitter jmbjI11lioD (..Tr•• 270-271, May 23. 2000). Upon review of SWBTI HPPL COlt IIlIdy(~Bxbibit No.
3). die ArbiInIlJn deteimiue dIIIt SWBT included the tie CIIbles iDveItmeDl. pIItofabe IpI1iIIer COlt.

58 Tbe III8iD dift'enDce between die two COIlfigur8tioII besides abe difl'ereDt apIiaer equip't1elll, is dill in Ibe GTE
lCell8rio die splitter is Ioc:IIed ill proximity to the MOP mil therefore the IeuIth of tie CIbla is lQbstwdiaDy ..... (ClOIIJIIIR
Anammeal 21Dd 3).
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this amount would be only minimally higher than for cross connecting a splitter
located within the MOP to the competitive LEC's xDSL equipment."S9

James Smallwood, SWBT's witness, testified during the hearing that the cross connect

nonrecurring rate proposed by SWBT for the CLEC-owned splitter scenario reflects SWBT's

investment for 4 jumpers (Elements 2, 4, 8 and 10 in Attachment 1).60 The Arbitrators agree

with Covad and Rhythms that the existing, Commission-approved rate for ClOSS connect already

includes the investment for these jumpers.61 Since James Smallwood, SWBT witness, admitted

that these cross connects are not unique to the line sharing scenario,62 the Arbitrators determine

that in the interim it would be inappropriate to adopt SWBT's proposed rate. Therefore, under

the CLEC-owned splitter scenario (Attachment 1), the Arbitrators order SWBT to charge CLBCs,

in the interim, two applicable cross connect rates as prescribed in its Commission-approved

interconnection agreements.63 Since GTE presented no evidence in support of its cross connect

rate, the Arbitrators order GTE to charge CLBCs titiliziDg their splitter, in the interim, two

applicable cross connect rates as prescribed in its Commission approved intmconneetion

agreements. The Arbitrators believe that this rate is reasonable for application to GTE since GlE

should be able to install jumpers and tie cables for a similar cost to the efficient cost the

Commission assumed for SWBT.

The number of jumpers needed in the SWBT-owned splitter scenario is five (Elements 2~

4, 8, 9 and 12 in Attachment 2).64 Since this number is higher than the number of jumpers

associated with the Commission approved cross connect~, additional cost~ to be applied

to this scenario. However, the Albitrators decline to accept SWBT's proposed rate, as it is

60 Tr. It S27-S29 (May 23, 2000) IDd CommissiM Exhibit No.2.

61 CovIdIRbytbma Bxbibit No. 17. Terry Muuy'. Direct TestimDoy It23 (May 17,2000).

62 Tr. It529-530 (May 23, 2000).

63 To abe exteat dill PJ«mmII SIDd 7 in Attw:1mwd 1*-Iy exist. SWBT sbouId DOt JHIIIap Ibe CLIJC IiDce Ibe
IlOIl-IeCUII'iD 8Dd IDOIIIbly recurriD& nile it is c:bIIJiIlIlbe CLBC CDYeI'I ... abe DeCeIUIY 1Ibor' IDd IDIlIIIial iJMItment
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unreasonably high compared to similar Commission-approved rates and the Arbitrators are

concerned that the application of SWBT's cross connect rate would create an artificial barrier to

entry. Therefore, for the SWBT-owned splitter scenario (Attachment 2), the Arbitrators order

SWBT to charge CLECs, in the interim, three applicable cross connect rates as prescribed in its

Commission approved inteIconnection agreements." The Arbitrators believe that doing so

would allow SWBT to recover all its additional installation and testing investments without

imposing an unnecessary burden on the CLECs. The Arbitrators do not find any compelling

evidence to necessitate the calculation of new "line sharing specific" cross connect ratei for the

interim period for the scenario presented in Attachment 3 (GTE owned splitter). Under this

scenario GTE locates the splitter on the MOF and therefore, based on the FCC guidance, the

Arbitrators rule that GTE should charge CLBCs, in the interim, one applicable cross connect rate

existing in its Commission approved inteIconnection agreement.66

For the purpose of this interim Award the Arbitrators base their decision on the following

language regarding pricing and cost allocation issues from the Line Sharing Order.

"We find that incumbent LEes should recover in their line sharing charges those
reasonable incremental costs of OSS modification that are caused by the
obligation to provide line sharing as an unbundled network element•...states
may n::quire incumbent LEes in an arbitrated agreement to recover such
nonrecurring costs as those incremental OSS modification costs tbrouP
recurring charges over a reasonable period of time; and that IlOIIIeCUtI'ing
charges must be imposed in an equitable manner among entrants."61

64 Tr•• 536 (May 23. 2000) aDd Commjuioo &bibit No.3.

6S To the exIaIt dill Elemeot 10 in At!Ir:hmeN 2 abady aiIII, SWBT Ibould DOt re-cbqe the QJ!C IiDce the DOD

recmriD& lOll JDODI:bly IeaUriD& ate it is c:barJioIlbe CLI!C coven IIlIbe oecea., 1IIbor mel IIIIIaial inveIbDeDL

66 To the exIaIt tbIit E1emeDt 8 in Attlclnreat 3 abady aiIII, GTE Ibould DOt ae<lwap Ibe CLEC IiDce Ibe DOD

recmriD& lOll JDODI:bly IeaUriD& ate it is c:barJioIlbe CLI!C coven IIlIbe oeceuary 1IIbor IDd 1DIteI'W investDaL

67 LiM SIttuiIII 0nIer' 144.
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The Arbitrators find that the monthly rate proposed by SWBT in order to recover the

costs of ass development associated with line sharing is appropriate for the interim period. The

Arbitrators acknowledge ClECs' rationale regarding this rate element,68 but absent other

evidence in the record and because it is a reasonable allocation for the interim, the Arbitrators

determine that SWBT's proposed rate element is appropriate. The Atbitrators will examine the

recovery costs of ass development and calculate an appropriate rate for recovery in the

permanent proceeding, after a final Commission determination on the various operational issues

raised by the parties. Absent any evidence in the record, the Arbitrators IUle that GTE shall use

SWBT's proposed rate for the interim. There is no evidence in the record to support a finding

that GTE's ass costs differ significantly from SWBT's ass costs. The $0.61 per line rccuning

monthly ass rate is subject to true-up based on the rates set by the Commission in the final

proceeding.

25. Should the Interim Appendix contain Section 10 regarding Prices?

Parties' Positions

Northpoint and IP support the inclusion of Section 10.

Award

The Arbitrators find that the Interim Appendix should contain Section 10 regarding

Prices. However, Section 10 must be amended to comply with this interim Award. If a rate is

not included in Section 10, Parties should look to their existing interconnection agreement to

provide the appropriate rate. ...

68 MEly, Q.BC'. c:lIim IbIlIblft is DO jultific:llkla tor SWBT. ass inwstmeal .. tbIt Ibe IIUIIIber of xDSL
CUIIODBS ....1I1ed in detealDiuiua Ibis nte is UDre8IOIIIIble (CcmIdIRhytbma Exbibit No. 17, Terry Marry'. TeIIiaaay It 37
39).
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VI. Miscellaneous Contract Issues

DPL Issue Nos. 8, 9-16, 18, 20-21, 23, and 26

The Parties agreed to waive cross-examination on the following issues at the hearing.69
The Arbitrators base their decisions on all evidence in the record, as these issues pertain to the
underlying subject matter of sections n-v.

8. MiscellaDeous IDterim LiDe Sharing Contract DefinitiOD and ImplemeDtation Issues

Parties' Positions

Covad and Rhythms propose interim contract language that contains the mimmum terms

and conditions necessary to begin line sharing as of June 6, 2000.

SWBT asserts that its proposed language complies with the line ShariDg Order and

therefore should be accepted. GTE claims that the tenn and conditions addressed in DPL Issues

1 through 7 provide sufficient bases for CLECs to provide advanced services on a shared loop as

provided by the Line Sharing Order. GTE object to the inclusion of phase nissues in the phase I
.. din
lnterim~ g.

Award

'The Albitrators role that Covad's and Rhythms' language that is not necessary for the

implementation of this interim Award should be rejected. The Arbitrators use their analysis of

DPL Issues 1-7 and the Line Sharing Order to amend the language proposed by parties.

9. Should SectIon 1.5 be darifted to eDSUre that the prices In the Appendm are Interim
8Dd to clarify that the rates for loop conditioning are governed by tbe aiItIDc
IDtercoDDeCtion Agreemeat?

Parties' Positions

69 S. Tr•• 394 (May 23. 2000).
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IP and Northpoint state that Section I.S should be clarified to ensure that the prices

prescribed by this agreement are interim and existing rates for loop conditioning should apply.

SWBT is in agreement with ]p and Northpoint's position.

Award

As stated in the analysis of DPLIssue No.7, the ArbitratorS agree with ]p's and

Northpoint's position that the addition of the term "interim" clarifies the intent of the provision.

Regarding loop conditioning, as stated in the analysis of DPL Issue No.7, unless the rate element

is unique to the HPFL UNE, the rates existing in the parties interconnection agreements should

apply. The contract language is modified accordingly.

10. Should Section 1.9 be modified. to delete the automatie termination provision?

Parties' Positions

lP and Northpoint assert that the automatic termination provision should be deleted

because the interim appendix should Jemain in effect mtil the Commission issues a final award

replacing the interim award. In addition, SWBT's language does not captuIe the current

Commission process for approval of agreements.

Award

The Arbitrators believe that the automatic termination provision should not be included in

the contract. The Parties agreed at the interim relief hearing that because of conflicts and the

complexities of the issues, Phase n of the arbitration would not ta1ce place within the 9 month

parameter under the FTA Therefore, this provision must be deleted. The Arbitrators find that

the interim Award will remain in place until the Commission issues a final Arbitration Award in

this proceeding.
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11. Should Section 1.10 be modlfied to delete the provision that either party may
unilaterally terminate the Interim Appendix after 30 days notice?

Parties' Positions

IP and Northpoint indicate that this provision was completely erroneous and should not

be contained in the interim contract.

SWBT includes within its proposed contract language a provision, which entided either

Party to unilaterally terminate the contract upon 30 days notice.

Award

At the hearing, SWBT agreed that this provision should not be in the interim contract and

that it should be deleted.70 ACCOIdingly, this issue is moot.

12. Should Section 1.11 be modlfied to ensure that already-Commission approved
relevant PerfOI"lDlUlCe Measurements wiD apply to aetiflties performed under the interim
Appendix?

Parties' Positions

IP and Northpoint argue that no reason exits for the performance measures to cease for the

interim period. In fact, they argue that the performance measures must apply to instill

performance by the lLBC.

SWBT indicates that becanse of the interim natUIe of the contract, performance measma

should not apply and therefore, penalties under such measmes would not be applicable.

Award
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The AIbitrators note that petfonnance measures for xDSL have already bee.n established in

another docket. Although specific xDSL measures are being modified to some extent during the

Commission's six-month review, there is no reason specific to the issues in this arbitration that

the petformance measures should not apply during the interim period. In addition, if the

petformance measures were not applicable during the interim period, incentives for SWBT to

provide nondiscriminatory access to the HFPL UNE would be diminished. Therefore, the

relevant performance measures will apply during the interim period.

13. Should SWBT be required to comply with the presumed acceptable standards for
deployment of xDSL standards for line sharing as enUDeiated by the FCC?

Parties' Positions

IP and Northpoint state that the language proposed by SWBT regarding standards for

deployment of xDSL for line sharing is not in compliance with the Line Sharing Order.

Award

The Arbitrators believe that all Parties are in agreement reganting xDSL technologies that

are presumed acceptable for deployment in the interim period.71 The Arbitrators believe that this

issue is very sinrilar to an issue that was resolved by the Commission in the CovadlRhythms

Arbitration and advise the Parties to take that into consideration for the permanent proceeding.

To the extent that the issue in discussion is similar to the issues addressed by the Commission in

the CovadlRhythms AIbitration, the contract should refer to that language. The contract language

is modified accordingly.

70 1'1'. It 552 (May 23. 2000).

71 All PInia", IbIt for • interim period of 3 moaIbs die xDSL t1mJn IDCeflCIble for cIeploymaIl .m ADSL,
llADSL..G.LiIe (Tr. It S49-SSO, May 23, 2000).
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14(a). Should SectioDS 3.5 and 3.6 be deleted regarding liabiUty and indemnificatloD to
enable the provisions of the underlying Agreement to apply to the Interim Appendix?

14(b). In the event the provisions remain separate from the general terms, then should
Sections 3.5.1, 3.5.2, and 3.6.1 be modified to make the liabiUty provislODS are reciprocal?

Parties' Positions

lP and Northpoint indicate that as in all interconnection agreements, the underlying

provisions should apply and the interim Appendix should merely add a layer onto the existing

interconnection agreement.

SWBT indicates that these provisions were important to include in the interim Appendix

because some CLECs were not familiar with xDSL provisions.

Award

The Arbitrators agree that underlying interconnection terms and conditions should apply and

that indemnification provisions in the interim Appendix are unnecessary and duplicative.

Therefore, sections 3.5 and 3.6 are deleted and Parties should refer to their respective

interconnection agreements.

15. Should Section 3.5.2 be amended to modify the process when a deplo)'ed senice
allegedly degrades the performance of its advanced serviee or traditio_ voicebaDd
services?

Patties' Positions

IP and Northpoint claim that, as CUI'l'eDdy worded, SWBT's provision does DOt comply

with the line Sharing Order. SWBT believes that this provision complies with tM Advanced

Services Order and the line Sharing Order.

Award

See discussion under DPL Issue No. 13.
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16. Should Sedioos 4.1, 4.1.1, 4.1.2, and 4.1.2.1 be deleted since these definitloas are
already included in the Auachment 2S-DSL?

Parties' Positions

IP and Nortbpoint state that the current sections in SWBT's proposed contract contain

definitions of types of xDSL loops. Since the line sharing appendix should be adjunct to the

xDSL section of the corresponding interconnection agreement, these definitions are duplicitous

and unnecessary.

SWBT claims that the line sharing appendix should be offered Is a separate and complete

package and therefore lP's and Nortbpoint's modifications are inappropriate.

Award

The Arbitrators agree with lP and Northpoint and conclude that the line sharing appendix

is legitimately related to the xDSL section of the Parties' interconnection agreement. The

contract language is modified accordingly.

18. Should Section 4.2 be modiIled to add a requirement of 5 busiD.. day advanc:e .
notification before SWBT discoDDeCts its POTS customer?

Parties' Positions

IP and Northpoint propose a five day interval following an lLBC's POTS cnd-user

disconnect order to allow the CI.EC to malc:c the necessary business arrangement. Also IP and

Northpoint offer language regarding the appropriateness of reconfiguration and discoDnect

orders.

SWBT pioposed a three day interval in response to the CLBCs' proposal.
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Award

INTElUM AWARD

The Arbitrators role that SWBT's proposal relating to notification intervals is reasonable

and appropriate for the interim period. The Arbitrators believe that SWBT's proposal does not

create a barrier to entry for the CLECs. Regarding the appropriateness of reconfiguration and

disconnect charges the Arbitrators believe that the language proposed by IP and Northpoint

correctly captures the appropriate charges that should apply when the IIEC disconnects its POTS

customer. The contract language is modified accordingly.

20. Should SWBT be required to provide actual notification to the end use eusto....
and to the CLEC in the event SWBT needs to repair or to replace spUtten or provide other
maintenaDeelrepair work?

Parties' Positions

If and Northpoint assert that SWBT needs to notify both the CI..EC and the end-user

customer before it performs any repair or maintenance activity.

Award

See discussion regarding DPL Issue No.6. While the Arbitrators understand the IU!C's

obligation toward its POTS end-user customer, the need for notification and coordination with

both the CI.EC (with which the nBC is sharing the customer) and the end-user customer is

essential. The contract language is modified accordingly.

21. Should SectioD 5.1.2.6 be deleted in its entirety?

Parties' Positions

IP and Northpoint assert that the language in this section is duplicative of another section

in SWBT's proposed contract and should be deleted. In addition, IP and Northpoint arpe that it
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is inappropriate for SWBT to levy a charge against the CLBC if SWBT disconnects its POTS

customer.

Award

The Arbitrators find that the interim contract language provided by this Award and

addressed in DPL Issue No. 18, captures the appropriate terms and conditions when SWBT

disconnects its POTS service. Therefore, this language, as proposed in Section 5.1.2.6, shall

not be included.

23(a). Should Section 6.4.4 be amended to provide spedftc standards for service
degradation?

23(b). Should Section 6.4.4 be lIIIleDded to provide a sped.ftc procedure and standards for
disputes over whether a service is being degraded due to xDSL deploYJMllt?

Parties' Positions

See discussion regarding DPL Issue No. 13.

Award

See discussion regarding DPL Issue No. 13.

26. Should Section 11 be amended to add a new section regarding reservation of rights?

Parties' Positions

IP and Northpoint indicated that because of the interim nature of the appendix, the Parties

should recognize that their rights to assert positions during the final phase of the arbitration ue

not prejudiced by positions adopted in the interim phase.

SWBT agreed with IP's and Northpoint's positions.

Award
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The Arbitrators believe that ]P's and Northpoint's position is reasonable. In addition,

there does not appear to be disagreement between the parties regarding the inclusion of this

provision.
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VDI. Conclusion

PIlle 40 or43

The Arbitrators conclude that the foregoing interim Award, including the attached

appendices, resolves the disputed issues presented by the Parties for arbi1ration. 1be Arbitrators

further find that this resolution complies with the standards set in FTA §2S2(c), the Line Sharing

Order, and P.U.C. Paoc. R. 22.301-22.310.

SIGNED AT AUSTIN, TEXAS the (p -Ii- day of June, 2000.
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